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Dear Ms. Jarvis: 

On behalf of the North Carolina Clean Energy Business Alliance ("NCCEBA") and 
North Carolina Sustainable Energy Association ("NCSEA"), we hereby submit the 
Attachment as referenced in the Joint Comments of NCCEBA and NC SEA that were 
filed with the Commission on January 10, 2018 in the above referenced dockets. 

This Attachment was filed on January 10, 2018 as well, but was rejected. Notice of 
same was received this morning. The Attachment to the Joint Comments was 
rejected because a docket number was not shown on the Attachment itself. Docket 
numbers have now been noted on the Attachment. 

The Commission' s system also rejected the filing yesterday evening when filed as a 
whole due to the size of the document being too large. Therefore, we are herewith 
submitting the Attachment in two parts - Part 1 of 2 and Part 2 of 2. Please accept 
Part 2 of 2 as attached. The filing of Part 1 of 2 superseded this submittal. 

Thank you in advance for your assistance. If you have any questions or comments 
regarding this filing, please do not hesitate to call me. 

Very truly yours, 

ls/Karen M. Kemerait 
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PART 2 OF2 

ATTACHMENT TO JOINT COMMENTS OF NCCEBA 
AND NCSEA FILED ON 1-10-2018 IN DOCKET 

NUMBERS E-2, SUB 1159 AND E-7' SUB 1156 

DUKE ENERGY PROGRESS/CAROLINAS, LLC 

neg ligence of such claiming Party, and which, by the exercise of Commercial ly Reasonable 
Efforts, the claiming Party is unable to overcome or avoid or cause to be avoided and, (E) 
delays in obtaining goods or services f rom any subcontractor or supplier caused solely by 
the occurrence of any of the events described in the immediately preceding subparts (A) 
through (D) . The acts , events or conditions listed in subparts (A) through (E) above shall 
only be deemed a Force Majeure if and to the extent they actually and materially delay or 
prevent the performance of a Party 's obligations under this Agreement and: (i) are beyond 
the reasonable control of the Party, (ii) are not the result of the willfu l misconduct or 
negligent act or omission of such Party (or any person over whom that Party has control), 
(iii) are not an act, event or condition that reasonably could have been anticipated, or the 
risk or consequence of which such Party has assumed under the Agreement; and, (iv) 
cannot be prevented, avoided, or otherwise overcome by the prompt exercise of 
Commercially Reasonable diligence by the Party (or any Person over whom that Party has 
control). 

14 .1.1. Notwithstanding anything to the contrary herein, Force Majeure will not include 
the following: (a) any strike or labor dispute of the employees of either Party or 
any subcontractor that is not part of a nationwide strike or labor dispute; (b) 
any difficulty in obtaining or maintaining sufficient, or appropriately skilled, 
personnel to perform the work in accordance with the requirements of this 
Agreement; (c) normal wear and tear or obsolescence of any equipment; (d) 
Buyer's inability to economical ly use or resell the Product delivered and 
purchased hereunder; (e) Seller's ability to sell the Product (or any component 
of the Product) at a more advantageous price; (f) loss by Seller of any 
contractual arrangement; (g) any Regulatory Event; (h) loss or failure of Seller's 
supply of the Product or inabi lity to generate the Product that is not caused by 
an independent Force Majeure event; (i) the cost or availability or unavailabi lity 
of fuel, solar energy, wind, or motive force, as applicable, to operate the 
Facility; (j) economic hardship, including, without limitation, lack of money or 
financing or Seller's inability to economically generate the Product or operate the 
Facility; (k) any breakdown or malfunction of Facility equipment (including any 
serial equipment defect) that is not directly caused by an independent event of 
Force Majeure; (I) the imposition upon Seller of costs or taxes allocated to Seller 
hereunder or Seller's failure to obtain or qualify for any tax incentive, 
preference, or credit; (m) delay or fai lure of Seller to obtain or perform any 
Permit; (n) any delay, alleged breach of contract, or failure under any other 
agreement or arrangement between Seller and another entity, including without 
limitation, an agent or sub-contractor of Seller (except as a direct result of an 
event of Force Majeure defined in 14.l(E)); (o) Seller's failure to obtain, or 
perform under, the Interconnection Agreement, or its other contracts and 
obligations to Transmission Provider; or (p) increased cost of electricity, steel, 
materials, equipment, labor, or transportation . 

14.2 . Event. If either Party is rendered unable by Force Majeure to carry out, in whole or in part, 
any material obligation hereunder, such Party shall provide notice and reasonably full details 
of the event to the other Party as soon as reasonably practicable after becoming aware of 
the occurrence of the event (but in no event later than three (3) Business Days of the initial 
occurrence of the event of Force Majeure). Such notice may be given orally but shall be 
confirmed in writing as soon as practicable thereafter (and in any event within ten (10) days 
of the initial occurrence of the event of Force Majeure); provided however, a reasonable 
delay in providing such notice shall not preclude a Party from claiming Force Majeure but 
only so long as such delay does not prejudice or adversely affect the other Party. 
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DUKE ENERGY PROGRESS/CAROLINAS, LLC 

14.3 . Effect. Subject to the terms and conditions of Section 14, for so long as the event of Force 
Majeure is continuing, the specific obligations of the Party that are demonstrably and 
specifically adversely affected by the Force Majeure event, shall be suspended to the extent 
and for the duration made necessary by the Force Majeure, will not be deemed to be an 
Event of Default, and performance and termination of this Agreement will be governed 
exclusively by this Section 14. Notwithstanding anything to the contrary in this Agreement, 
Force Majeure will not be applicable to and will not be available as an excuse to Seller's 
performance of the obligations set forth in Sections 19 .3 through and including 19.24. 
Notwithstanding anything to the contrary in this Agreement, Force Majeure will not be 
available as an excuse to any delays or failures in Seller timely achieving Commercial 
Operations by the Commercial Operations Date, delays or failures for which shall be 
governed exclusively by Section 20 .5 . 

14.4. Remedy . The Party claiming Force Majeure shall act in a Commercially Reasonable Manner 
to remedy the Force Majeure as soon as practicable and shall keep the other Party advised 
as to the continuance of the Force Majeure event. If a bona fide Force Majeure event 
persists for a continuous period of ninety (90) days, then the Party not claiming Force 
Majeure shall have the right, in its sole and unfettered discretion, to terminate this 
Agreement upon giving the other Party ten (10) Business Days advance written notice, 
provided. however. that where t he Force Majeure event cannot be remedied with ninety (90) 
days and the claiming Party can demonstrate to the non-claiming Party its intention and 
ability to implement a Commercially Reasonable plan to remedy such Force Majeure event 
within an additional ninety (90) days after the initial sixty (60) days period and the non ­
claiming Party uses commercially reasonable efforts to implement such plan , the non­
claiming party shall not have the right to term inate the Agreement until the expiration of 
such additional ninety (90) day period .. The Party claiming the Force Majeure may delay the 
termination date of the Agreement for an additional ninety (90) days by paying the other 
Party [2% x total projected revenue under the Agreement during the Term as determined by 
Buyer in its reasonab le diseretion]_U.S. dollars ($ ___ ) in liquidated damages prior to the 
expiration of the ten (10) Business Days ' notice period, and upon such timely payment the 
termination of this Agreement sflall be suspended for such additional 90 day period; 
fHe1·iE1eEI, he1o•e,•er, if tfle Foree Majeure has not been fully remedied witfl in tfle ninety (90) 
additional days, tfle Agreement sflall terminate automatically on the ninety first (91.,t-efay 
'Nithout an·; action or notice by tfle otfler Party . 

14.5. Termination . Unless otherwise agreed upon by the Parties in writing and in each Party 's sole 
discretion, upon the expiration of the periods set forth above in Sections 14.4, this 
Agreement may be terminated without any further notice and further opportunity to cure 
any non-performance. Upon termination becoming effective pursuant to a Force Majeure 
under Section 14, neither Party w ill have any liability to the other Party or recourse against 
the other Party , other than for amounts arising prior to termination. Notwithstanding the 
claimed existence of a Force Majeure event or any other provisions of this Agreement, 
nothing herein shall relieve any Party from exercising any right or remedy provided under 
this Agreement with respect to any liability or obligation of the other Party that is not 
excused or suspended by the Force Majeure event, including, without limitation, the right to 
liquidate and early terminate the Agreement for any Event of Default not excused by the 
Force Majeure event. Nothing herein shall be construed so as to obligate any Party to settle 
any strike, work stoppage or other labor dispute or disturbance or to make significant capital 
expenditures, except in the sole discretion of the Party experiencing such difficulty . 

15. Change in Law 
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